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CAUGHVAN LUMBER | NC
Deci ded Sept enber 19, 2002

Appeal froma trespass action of the Cafion Aty Dstrict fice, Bureau of
Land Managenent, assessing trebl e damages and costs for the unaut hori zed renoval
of forest products fromthe public | ands. QO 050- 7468.

Affirned in part, set aside in part.

1

Trespass: General | y--Trespass: Masure of Danages

Uhder 43 CFR 9239.0-7, the unaut hori zed severance or
renmoval of tinber and forest products frompublic | ands
under the jurisdiction of the Departnent of the
Interior is an act of trespass.

Trespass: General | y--Trespass Measure of Danages

Awllful trespass results from"a know ng act or
onmission that constitutes the voluntary or conscious
performance of a prohibited act or indifference to or
reckl ess disregard for the law" 43 CFR 5400. 0-5.
Were a | oggi ng conpany was i nf or ned nunerous tines
that it was responsibl e for narking boundaries between
private lands it was authorized to | og and public | ands
it was not, it nust clearly delineate the boundaries
prior to cutting. In failing to do so, the conpany
acted wth indifference to and in reckl ess di sregard
for the law and BLMs assessnent of danages for

w llful trespass was proper.

Admini strative Procedure: Hearings--Trespass:
General | y--Trespass: Measure of Danages

The Board will not affirman indirect cost assessnent
associ ated wth prosecuti on of a trespass action by BLM
where BLM has not itemzed and justified the basis for
the assessnent in the adninistrative record.
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APPEARANCES:  Franklin E Lynch, Esq., and Derry Beach Adans, Esq., (ol orado
Sorings, @lorado, for Caughman Lunber, Inc.; Brock Wod, Esq., Gfice of the
Regional Solicitor, US Departnent of the Interior, Lakewood, ol orado, for the
Bureau of Land Managenent .

PN ON BY ADM N STRATI VE JWDEE HIGES

Caughrman Lunber, Inc. (Q.l), has appeal ed fromthe Septenber 10, 1998,
decision of the Gafion Aty (ol orado) Ostrict Gfice, Bureau of Land Managenent
(BLNM), assessing trebl e danages and costs in the amount of $73,246.34 for the
unaut hori zed renoval of forest products fromFederal ly-owned lands. 1/ This is
the third in a series of appeals fromtrespass actions BLMinitiated agai nst QI
for renoval of Federally-owned tinber while Q. was |ogging | ands owned by Frank
and Alifred Back located in T. 50 N, R 11 E, NWPM 2/ Al aliquot parts
referred to beloware in that township.

O July 31, 1998, the Gafion Aty Dstrict Minager advised Al that BLMwas
initiating trespass proceedi ngs agai nst it based upon an investigation that
revealed that it or its enpl oyees renoved tinber fromthe public lands in the
SMNEY sec. 8, and fromlots 2 and 3, sec. 9. (Ex. 10.) 3/ The letter to .l
included a trespass notice alleging that Al cut or renoved 69 MBF (thousand
board feet) of spruce and Dougl as-fir saw ogs and 41 GJF (hundred cubic feet) of
products other than logs. The notice alleged that, in renoving the tinber and
forest products, QI had violated the secs. 102(a)(9), 302(b), and 303(g) of the
Federal Land Policy and Managenent Act of 1976 (FLPMY, 43 US C 8§ 1702(a)(9),
1732(b), and 1733(g) (1994), and 43 FR 9239.0-7. The letter allowed A 30 days
wthin which to showthat it or its enpl oyees were not in trespass or that the
trespass was not wllful.

1/ @l isacorporate entity that, throughout the duration of the alleged
trespass, was owned "in its entirety" by Leslie G Caughrman, President.
(Decision at 1.) Wiile the file contains no direct information concerning the
corporate structure of Ql, it appears that, at that tine, Al was a snall
corporation wth three enpl oyees | oggi ng the B ack property--Mchael E Msher,
Monte Church, and Ignaci o "Patch" Oitiveros. (Administrative Record (AR,

Exs. 66, 69, 64, 48.) This opinion wll refer to Caughnan the individual as
Leslie Caughnman and to the corporati on as Q.

2/ The first appeal decided by the Board, |BLA 96-70, pertaining to | ands
located insec. 27, T. 50 N, R 11 E, was referred for adnini strative hearing.
Caughnan Luniber, Inc., IBLA 96-70, Oder dated Jan. 22, 1996. The second
appeal , IBLA 94-793, affirned BLMs decisions finding QLI in trespass on | ands
located insecs. 7and 18, T. 50 N, R 11 E Caughrman Lunber, Inc., 142 IBLA

192 (1998).
3/ The documents in the administrative record have been numbered by document.
This opinion will refer to these documents as "exhibits (Exs.)" and will

designate them both by exhibit number and page number within the exhibit, when
appropriate.
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The record does not reflect that Gl responded to the trespass charges at
that tine. BLMsubsequently prepared a statenent of danages, based upon its
eval uation that the 69 MBF of saw ogs had a fair narket
val ue of $16,041.34, and that the 41 GOF of aspen products other than | ogs had a
fair narket val ue of $697.27. The val ue of those resources was tripled to
reflect that BLMdeened the trespass to be wllful, for atotal trespass
assessnent of $50,215.83. |n addition, personnel costs were assessed at
$11, 171. 34; overhead costs at $11,173.17; vehicle costs at $506; and
niscel | aneous costs (brass cap survey narkers repl aci ng those destroyed by C.I)
at $180. The trespass bill for collection thus levied a total of $73,246.34
agai nst Q.

Notwi thstanding its previous failure to challenge BLMs trespass noti ce,
@l has disputed the factual basis of BLMs denmand in its statenent of reasons
(SR for appeal. QI admts that it cut tinber fromprivate property owned by
Frank and Alfred B ack adjacent to Federal |ands pursuant to terns of a contract
between Leslie Caughnan and the B acks, but avers that its enpl oyees were
instructed not to cut on Federal lands and that, if they did, they did so
inadvertently and not wllfully. (SCRat 2-3.) Q. generally denies having
committed the trespass, arguing that "[i]f a trespass occurred on property
identified in the Trespass Decision, the trespass was committed by ot her
individual s or entities over whom@.l had no control or right of control.” @l
contends that "[e]vidence in the Bureau' s file is conclusory and does not provide
a factual basis to support the determination that (.l trespassed and caused the
danages al | eged. "

QLI further contends that danages were erroneously assessed, particularly
wth regard to danages for "personnel costs," which it alleges "are not anong
those listed as a neasure of danmages for trespass actions pursuant to 43 GFR
9239.1-3." It alleges that "no docunentati on has been provided to denonstrate
how t he personnel costs were incurred or calculated to provide the basis for the
expansi ve neasure of danages." It nmaintains that in Decenber 1995 BLM present ed
the US Attorney's Gfice with a request for $23,000 in restitution which the
US Atorney declined to prosecute; (.l questions how damages can now be
assessed at over $50,000 nore than that anount. (SCRat 3.)

Finally, Q. requests an evidentiary hearing on the basis that

[t]here are significant disputed issues of material fact presented
inthis case that have not been resolved * * * . The Bureau
provides no factual deterninations that serve as the basis for the
Trespass Decision other than Ql's failure to provi de any
information to the contrary. No due process has been afforded CLI.
The case file and additional docunents from Special Agent John
Slence as presented herein denonstrate that the factual infornation
fromthe governnent to support the trespass is highly conflicting
and insufficient to establish the all eged trespass.

(SR at 4.)
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In response, BLMasserts that this trespass is one of three trespasses on
Federal lands in Frenont Gounty, ol orado, that occurred while Q. was | oggi ng on
land owned by Frank and Alfred Black. BLMnmaintains that Q. acted i nprudently
by not establishing boundary Iines on the | and deeded to the B acks, since
"Frenont Qounty is a 'broken mx' of BLMadmnistered public [ands * * *,

National Forest lands, state lands and private deeded property," where "sections
are generally not square and the section lines only occasionally run true north/
south/east/west." (Answer at 1-2.) BLMnmaintains that no other |ogging

conpani es were operating in the vicinity of the trespass, that .l enpl oyees
admtted cutting "in the vicinity of the trespass,” and that Q. instructed them
where to cut, including "beyond a line of flags narking the boundary between the
private land and the BLMland." (Answer at 2.) BLMnaintains that the record
establishes a wllful trespass, as it reveals that "Ql recklessly did not
exercise care in ascertaining the location of the boundary Iine" between BLMand
private lands. Furthernore, BLMargues that the failure to establish a boundary
line was intentional, as it provided Ll with an excuse for naintai ning that any
trespass that nmay have occurred was "accidental ." (Answer at 3.)

Wth regard to danages, BLMstates that 43 CGFR 9239. 1- 3 provi des
that "unl ess state | aw provides stricter penalties, the Federally nan-
dated damages will apply." (Answer at 6.) BLMresponds that appellant has con-
fused "personnel costs" wth "overhead costs,” which refer to "administrative
costs incurred by the Lhited Sates as a consequence of the trespass.” According
to BLM personnel costs attributable to prosecution of the trespass are
docunented in the record at Ex. 11. BLMexplains that overhead costs are "a flat
fee of 18%on any noni es received by the BLMnerely to process the noney." |d.
BLMrefers to the record (at Exs. 9 and 11) for an expl anation as to how danages
were calculated. (l1d.)

[1] Uhder 43 GFR 9239.0-7, the unauthorized extraction, severance, injury,
or renoval of tinber frompublic |ands under the jurisdiction of the Departnent
of the Interior is an act of trespass for whi ch danages are properly assessed.
Wien BLMdi scovers that tinber has been severed or renoved w thout permission
fromlands under its managenent, it nmay properly deemsuch action to be a
trespass. John Wllians, 139 IBLA 186 (1997); Fed V@l ske, 137 I BLA 211 (1996).

In Gtober 1992, Les Caughrman and QLI entered into a contract to purchase
tinber fromFank and Aifred B ack. The contract indicated that Al was
responsi bl e for "any arrangenents wth the BLMand establ i shing property |ines."
(Ex. 59.) B ack did, however, provide .l wth a crude map of secs. 4 through 9,
16 through 18, and 20, showing his boundaries. (Ex. 54.) This nmap accurately
portrays the approxi mate | ocation of the Bl ack boundaries, as confirned by BLM s
map. (Ex. 64-4.)
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B ack's map reveal s that the B ack property is broken into two pieces, the
snal l er and nore northern of which is at issue here. 4/ It is a rectangul ar
tract straddling the east-to-west section |ine between secs. 4 and 9 and secs. 5
and 8. For sinplicity, we shall refer to that tract as the "B ack parcel."

The Bl ack parcel includes the NNW; and the NWNW.of sec. 9. (Ex. 57-2
and 57-3.) The trespass occurred on Federal lands in Lot 1 of sec. 9 (which
borders the Bl ack parcel to the east) and in Lots 2, 3, 4, and 5 of sec. 9 (which
border the B ack parcel to the south). (Exs. 55-5, 57-3; and 62-4.) 5/

Inthe early summer of 1993, JimQunio (BLMO strict Forester) and Les
Caughnan visited the "approxi mate east boundary of the private deeded | and," and
Qunio flagged a tree representing what he believed to be the boundary separating
public and private ground at that point. He also explained to Les Gaughnan in
broad terns that he believed the south boundary of the northern parcel to be
north of a particular stand of aspen trees. (Ex. 57.) During the summer of
1993 two QI enpl oyees, Mbsher and Ontiveros, began cutting and skidding ti nber
east and south of B ack's boundary (Ex. 48.) They stopped in 1993 because
Ohtiveros was sent to another |ocation. 1d.

I'n connection with BLMs prosecution of QLI for renoval of Federal | y-owned
tinber previous to this appeal (see n.1), on February 1, 1994, BLMnotified CLI
in atrespass notice that BLMwoul d not establish boundary |ines between Federal
and the private property under |ogging contract to CLl. O April 18, 1994, BLM
again notified Al that BLMwoul d not survey boundaries between public and
private lands, but would "help with MIPs and Survey note interpretation.” This
letter was returned undelivered. (Ex. 58.)

Mbsher and Qntiveros resuned cutting outside the B ack boundaries in the
surmer of 1994. (Ex. 48.) This trespass action was initiated on August 24,
1994, when BLM Forester Qunio filed a "Report of Uhaut horized Wse" wth the Gafion
Aty DOstrict fice for "tinber theft" after observing that tinber had been cut
on Federal lands inlot 1, sec. 9, near private deeded | and owned by Frank and
Afred B ack being logged by Q.. The report noted that Qunio had flagged the
"approxi mat e boundary” in the summer of 1993, and that flagging was still in
pl ace on August 24, 1994. (Ex. 68.) n August 24, Qunio flagged boundary |ines
between Federal and Bl ack lands in section 8, after establishing the line. Ater
Quni o found several trees cut beyond the flags, Qunio talked wth Mke Msher,
Al's

4/ The larger Black parcel is located to the southwest. Federal lands in sec. 8
separate the two Black parcels. (Ex. 64-4.)

5/ BIM's trespass notice indicates that timber was removed from Federal lands in
SNEF sec. 8, and in Lots 2 and 3 sec. 9. That appears to be incorrect.

157 | BLA 196



| BLA 99-22

ski dder operator. Mbsher said .l had told himto cut over the flagged boundary,
as Frank Bl ack had said they could cut 150 feet bel owthe blue flags. Mbsher
clained he had only cut there before the line was flagged. Qunio al so i nforned
Mbsher that "the cutting to the north was al so way onto BLM |ands. (Ex. 66.)

O Septenber 1, 1994, BLM Forester Qunio and ot her BLM per sonnel
encount ered Les Caughrman near the south corner between secs. 7 and 12.

Les Caughrman told Qunio that BLMwas "telling himthe boundary is in one pl ace
and Bl acks are telling himsonething different.” (Ex. 69.) Qunio suggested to
Les Caughrman that he enpl oy surveyors to hel p hi mdeternmine boundaries. At that
tine Les Gaughnman asked Qunio to "flag off the NVWWINW4Section 8, as H acks wanted
it cut." Quniorepliedthat he would not, but he would "put up two or three
flags along the line to get himstarted * * * ." Qunio tied six flags "due east
of the quarter corner between section 7 and 8" and told the skidder operator "to
line the flags up behind himlike a gun barrel and keep flagging, but he only had
a Yanile fromthe brasscap [corner narker] before it was BLMagain." Mbsher
asked Quni o how to know how far he had gone; Quni o suggested cl ocki ng the

di stance by car. Qunio observed that Mbsher was then in possession of Ql's
conpass. |d.

O Septenber 2, Qunio found Monte Church, al so enpl oyed by QI as a ski dder
and feller, linbing a large Douglas fir in the N2sec. 8 Qunio told Church that
he was cutting "so close to the line, it is totally spooky.” A Qunio's
suggesti on, Church

rode wth ne to the BLMboundary line in the neadow by the county
road naybe 350 yards anway. | gave himny silva conpass and asked
himto ook down it and deci de for hinsel f whether he was on private
or BBM | said that | was not saying he was on BLMnor was | sayi ng
he was on private, but he was so close he could be on either. * * *

* * * * * * *

He asked how he woul d know where the line is and | said take
Les's toy conpass and set in 13 degrees of declination and go. He
asked what direction would it be. | looked it up in the survey
notes and tol d hi m88 degrees.

He asked if he coul d skid the logs he was working and | told
himthat | woul dn't skid themw th a 3000° cabl e.

(Ex. 64.) n Septenber 2, 1994, BLMserved a cease and desi st order on

@l alleging that the conpany had renoved tinber fromFederal |ands in S/AE/
sec. 8 and Lots 2 and 3, sec. 9, despite verbal and witten requests not to do
so. (Ex. 65.)

h Septenber 8, 1994, Qunio and ni ne ot her BLM enpl oyees conducted a crui se
of the public Iands surrounding the Bl ack property to count
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stunps that had been recently renoved fromFederal property. (Ex. 11.) During
the cruise, the B ack property lines were |ocated and fl agged, and personnel then
neasured each stunp south and east of the flagged boundaries. The cruise

reveal ed that "2117 trees were cut down or renoved from28.5 acres of public
land"” in the EAEY SWANE/4 and the SAWasec. 9. (Ex. 55.)

Ve find the evidence in the record sufficient to substantiate a finding of
trespass against (LI. The record contai ns sufficient evidence to establish that
Q@ or its agents engaged i n the unauthorized renoval of tinber and forest
products fromthe public lands. Appellant's unsubstantiated contention that the
trees were felled by other parties is not credible.

[2] The Departnent recognizes two forns of trespass --"nonw || ful" and
"wllful." Both terns are defined in the regulations. Departnental regul ations
define "wllful" as "a know ng act or omssion that constitutes the vol untary or
consci ous perfornance of a prohibited act or indifference to or reckl ess
disregard for the law" 43 AR 5400.0-5. In turn, "nonw Il ful" is defined in
the sane code section as "an action which is inadvertent, nmitigated i n character
by the belief that the conduct is reasonable or legal."

WIIful trespass has been found when the "vegetative naterial severed from
the land in trespass is so far fromthe area permtted under a vegetative
material sale contract that the act is reasonably deened to be a
consci ous perfornance of a prohibited act or indifference to or reckl ess
disregard of the law" J. W Waver, 124 1BLA 29 (1992). |n Frehner
Gonstruction ., Inc., 124 |BLA 310, 315 (1992), the Board quoted Dol ch v.
Ransey, 134 P.2d 19, 22 (Gd. DOst. Q. App. 1943), stating that the good faith
of a trespasser

shoul d be neasured, not entirely by the words he used in testifying,
but by those words when weighed in the light of information easily
avai l abl e to himand the reasonabl e-

ness of his concl usi on when neasured by what was in plain

sight and what he coul d have | earned by the use of his

natural senses and the enpl oynent of reasonabl e prudence.

The Board al so noted the decision in Liberty Bell Gld Mning . V.

Swggl er-thion Mning @., 203 F. 795, 799 (8th dr.), cert. denied, 231 US 747
(1913), which stated: "[I]f a person has the neans of ascertaining facts, but
refuses to use these neans, and, reck-

less of the rights of the true owner, appropriates his property to his own use,
the laww |l presune that he did it intentionally and wllfully." Fehner
Gonstruction G., supra.
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The record before us supports a finding that Q. engaged in wllful
trespass. @l was inforned nunerous tines that it was responsible for narking
B ack' s boundaries. The "enpl oynent of reasonabl e prudence” requires that the
boundaries be clearly delineated prior to cutting. If either Cl or its
enpl oyees di d not possess the expertise to nark the boundaries, reasonabl e
prudence dictates that Q. shoul d have hired surveyors to nark them In failing
to do so, Al acted wth indifference to and in reckless disregard for the | aw

[3] V& next turn to the question of damages. n appeal, an assessnent of
danages nade by the BLMfor tinber trespass will not be di sturbed where neit her
the appellant' s contentions nor the record otherw se proves that the BLM
determnation was in error. David Robinson, 36 | BLA 386 (1978). Wfere an
appel I ant does not take issue with the details of BLMs assessnent of liability,
the assessnent is properly affirnmed. Mchael and Karen Rodgers, 137 |BLA 131,
135 (1996); Double J Land & Gattle @., 126 |BLA 101, 109 (1993).

Wth regard to cal culating the neasure of danages, Departnental regul ations
provide, in pertinent part:

(a) Whless Sate law provides stricter penalties, in which case the
Sate lawshall prevail, the follow ng nini numdanmages apply to
trespass of tinber and other vegetative resources:

(1) Administrative costs incurred by the Lhited Sates as a
conseguence of the trespass.

(2) Costs associated wth the rehabilitation and
stabilization of any resources danaged as a result
of the trespass.

(3) Twce the fair market val ue of the resource at the tine
of the trespass when the violation was nonw Il ful, and 3
tines the fair narket value at the tine of the trespass when
the violation was wllful.

43 R 9239. 1-3.

As we stated earlier, BLMcal cul ated danages based upon an eval uation t hat
69 MB of saw ogs having a fair nmarket val ue of $232.48 per MBF, or $16, 041. 34,
were renoved frompublic lands, and 41 GO of aspen products other than | ogs
having a fair narket val ue of $697.27 were renoved. The val ue of these resources
was tripled to reflect that BLMdeened the trespass to be willful, for a total
trespass assessnent of $50, 215.83. Personnel costs were assessed at $11, 171. 34,
overhead costs at $11,173.17, vehicle costs at $506, and niscel | aneous cost s
(brass cap survey nmarkers) at $180. The trespass bill for collection thus |evied
a total of $73,246.34 against Q.
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Appel lant clains that the $73,246. 34 in damages assessed by BLM
are excessi ve when conpared w th the $23, 000 requested by BLMin restitution
inits petitiontothe US Atorney. Appellant further clains
that "personnel costs" of "$11,173.34" are not docunented in the record, and "are
not anong those listed as a neasure of danages for trespass actions pursuant to
43 (FR 9239.1-3." However, appel l ant does not contest the amount of tinber and
other forest products renoved fromthe public |ands nor the narket val ue assessed
for the tinber and other products.

V¢ reject appellant's argunent that BLMs danage assessnent is arbitrary
sinply because it exceeds damages requested in a crimnal action that was never
prosecuted. The questions before us are, does the danage assessnent conport wth
43 FR 9239.1-3, and is it supported by the record?

The trespass noti ce based the damage assessnent upon a Novenber 8, 1994,
Menor andum conpi | ed by the Gafion dty District Gfice listing the results of a
stunp count, tinber tally, and val ue cal cul ati ons conducted by Ji mQuni o and BLM
staff. (BExs. 55 and 62). The Novenber 1994 Menorandumdetai |l s how property
lines were determned and how vol une and val ue cal cul ati ons were nade. Appel | ant
has not chal | enged these findings. Wth respect to the danages assessnent, we
are satisfied that the record supports the $50, 215. 83 assessed for the treble
val ue of logs and forest products renmoved fromFederal lands. V¢ therefore
affirmBLMs damage assessnent pertaining to val ue of products renoved. 6/

Administrative costs were docunented prinarily in Exhibit 11. \ehicle
usage by BLMenpl oyees in connection wth prosecuting the trespass was based on
mles driven tines a standard ml eage rate. Total anount assessed for nileage
was $506.09. M scel | aneous charges to repl ace six brass cap boundary narkers at
$30 per narker disturbed by .l |ogging were assessed at $180. (Ex. 11-2.) Aso
included in BExhibit 11 is docunentation of BLMs expenditures in terns of
personnel detailed to nonitor the Ll trespass. These costs are tracked by date,
enpl oyee, nunber of hours detailed, and hourly rate per enpl oyee. BLMhas docu-
nented in the record that $11,171.34 in specific personnel costs are

6/ The Nov. 8, 1994, Menorandumto the Sate Director assessing danages

associ ates the trespass wth the EAE4 SWNE/4 and the SANW; sec. 9. The
trespass deci si on, however, charges that the trespass occurred in the S/AE/
sec. 8, and lots 2 and 3, sec. 9. Thus, the trespass decision, which finds a
trespass in the SAE4 sec. 8 and lots 2 and 3, sec. 9, assesses danages for a
trespass occurring in the EAE/4 SWNE/4 and the S/AW; sec. 9. Wien conpared
wth the cruise, the trespass decision appears to inproperly place the trespass,
although it is clear fromthe nap attached to Ex. 64 that Monte Church was
observed cutting tinber in section 8 and a conputer-generated conposite nap
attached to the Novenber 8, 1994, Menorandum appears to depict the trespass
extending into section 8. (Ex. 55 at 6.) A any rate, to the extent there are
i nconsi stenci es between the trespass decision and the crui se concerning the
location of the trespass, the cruise will control the assessnent of danages.
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attributable to this trespass. V¢ find that the record supports the assessnents
nade to rei nburse BLMfor the admnistrative costs of personnel, vehicles, and
m scel | aneous charges incurred in order to prosecute the trespass.

The basis for the "overhead" assessnment of $11,173.17, however, is not wel |
docunented. BLMavers that the assessnent is an adninistrative cost |evied by
the "National Business CGenter, BLMDenver," assessed "on any nonies recei ved by
the BLMnerely to process the noney." (BLMAnswer at 6.) According to BLM this
assessnent is over and above personnel costs specific to prosecution of the
trespass, and, as a percentage, is based upon the total of all other nonies
assessed. |d.

V¢ presune that the "overhead" assessnent was based on the BLM Manual at
H9232-1, MI.E 3 (Rel. 9-300 (8/14/89)), pertaining to the cal cul ation of
"indirect admnistrative costs." That section provides for a "Bureauw de
indirect cost rate," which "covers the Bureau's costs of providing admnistrative
support servi ces (including those which cannot be identified as a direct cost)
incurred as a consequence of the trespass.” According to the Manual, "this rate
is calculated and provided to Feld Gfices each year by the Bureau' s VO 0 vi si on
of Finance." The Manual indicates that "[t]he total administrative cost is
arrived at by multiplying the sumof the total |abor costs and operation costs by
one plus the indirect cost rate." |d.

BLM has not provided the Board with sufficient docunentation of howthe
18 percent nultiplier is justified. 7/ This cost, therefore, has not been
sufficiently itemzed in the record. Gonsequently, we cannot affirmeven a
reduced assessnent for indirect costs. See Mke Sporunger, 150 IBLA 64, 74
(1999). Therefore, we find that the record supports a damage assessnent of
$62, 073. 17 ($73,246. 34 less $11,173.17) only. BLMs decision is set aside to the
extent that it assessed an anount greater than $62, 073. 17.

Appel | ant requested a fact-finding hearing on the basis that [t]here are
significant disputed issues of nmaterial fact presented in this case that have not
been resolved * * *." hder 43 R 4.415, hearings nay be initiated on a party's
request if there are nmaterial issues of fact that

7/ Inthis case, it is obvious fromthe record that BLMarrived at the overhead
charge by miltiplying the total damage assessnent of $62, 073. 17 ($50, 215. 83 for
val ue assessnent + $11,857.37 for direct admnistrative costs) by 18 percent,

whi ch yi el ded an indirect overhead assessnent of $11,173.17. +owever, the BLM
Manual specifies that only the "sumof the total Iabor costs and operations
costs" shall be multiplied by the indirect cost rate. This would yield the
followng equation: $I1,857.37 x .18 = $2, 134. 32.
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cannot be resol ved on the basis of the record before the Board. See B ne Gove
Farns, 126 | BLA 269, 274 (1993); Lazy WD Land & Livestock (., 108 | BLA 224
(1989). As this appeal presented no material issues of fact that coul d not be
resol ved on the basis of the record before us, appellant's request is hereby
deni ed.

Accordingly, pursuant to the authority del egated to the Board of
Land Appeal s by the Secretary of the Interior, 43 (GFR 4.1, BLMs deci -
sionis affirned in part and set aside in part.

David L. Hiughes
Admini strative Judge

| concur:

Gil M FHazier
Admini strative Judge
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